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TO THE HONORABLE COURT:

1.  
I am honored and privileged to be here today to address the Court as a legal expert on the gender dimensions of this case in terms of the nature of the violations and the responsibility of the State to exercise due diligence to prevent, investigate, punish and repair the violations.

2.
In preparing this testimony, I have relied for my understanding of the facts on selected documents in the record of this Court, the pertinent instruments, documents and jurisprudence comprising international and regional law and policy, and my own experience having litigated gender violence and human rights cases in the United States, and, since l992, working with International Criminal Tribunals, particularly for the former Yugoslavia and Rwanda, and with human rights treaty bodies and experts to ensure gender-competent and inclusive treatment of gender and sexualized violence. I will draw as well on my experience as director of the Legal Secretariat of the Women’s Caucus for Gender Justice, the delegation of women advocates and survivors that negotiated gender concerns in the Rome Statute of the International Court and its Annexes.  I do not come before the Court as an expert on the facts of the cases before the Court, but rather as a legal expert and will utilize the facts, as I understand them, only to illustrate hypothetically the application of legal principles here. 

3.
I am submitting this Revised Declaration principally to provide the Court with a sample of citations to the growing and the rich source of international and regional instruments and documents that address the issue of gender violence as discrimination and gender due diligence, the focus of my testimony.  These additions are contained in footnotes to the original text and are illustrative only as the documents cited contain much fuller treatment of the subject and I have not sought to pinpoint similar positions in multiple documents except where it might be legally relevant.  Additionally, I have eliminated some typographical and grammatical errors in the original declaration and revised the original text only in very limited situations where it served the purpose of clarification.

4.
I have addressed myself to the issues before the Court specifically raised by the disappearance, torture, sexualized and otherwise, and the murders of Claudia Ivette Conzalez, Esmeralda Herrara Monreal and Laura Berenice Ramos Monarrez, and the long-standing failed response of the Mexican State suffered by the petitioners.  It is also legally indispensable to analyze these cases as part of a pattern that began in l993 both of third-party violence in Ciudad Juarez and of State failures to exercise due diligence and commission of direct violations under the American Convention of Human Rights (American Convention) and the Inter-American Convention on the Prevention, Punishment and Eradication of Violence Against Women (Belem do Para), both ratified by Mexico, as well as applicable international legal standards. 

5.
My goal is not to dissect the egregious violations committed in these cases as that task has been ably performed by others who have built the factual record in this case.  Rather, my goal is to provide insight derived from international and regional legal and policy developments relating to violence against women in the hope that this will assist the Court in adjudicating the violations and framing of the sentence in this case.  In the first part, I discuss the recognition in international law of gender violence as a form of discrimination and its implications for the establishment of gender violence as a violation of article 1.1 of the American Convention on Human Rights
 and article 3 of Belem do Para.
  And the second identifies principles that are fundamental to the exercise of due diligence in cases of gender violence and discrimination and exemplifies their application in regard to the obligations to prevent, investigate and punish gender violence as well as provide gender-inclusive reparations to the petitioners as well as effective non-repetition. 

6.
Like the many official reports from international and regional as well as non-governmental organizations, there is no doubt in my mind that we are dealing here with a phenomenon of extreme gender violence and discrimination as well as a shockingly deficient and discriminatory response from the State for many years.  I will explain here, as a legal matter, how I have come to this conclusion and how, as a matter of international law and practice this situation can be redressed at least in part and its repetition prevented.

Part I:  Gender Violence as gender discrimination.

7.
I start from the core legal principle that gender violence is a form of gender discrimination.  The Convention on the Elimination of All Forms of Discrimination Against Women (the CEDAW Convention), article 1,
 provides the definition of gender discrimination accepted widely in international law, to wit:

[T]he term “discrimination against women” shall mean any distinction, exclusion or restriction made on the basis of sex which has the effect or purpose of impairing or nullifying the recognition, enjoyment or exercise by women, irrespective of their marital status, on a basis of equality of men and women, of human rights and fundamental freedoms in the political, economic, social, cultural, civil or any other field.

8.
CEDAW General Recommendation No. 19, Violence against women, opens with the declaration: “Gender-based violence is a form of discrimination that seriously inhibits women’s ability to enjoy rights and freedoms on a basis of equality with men.” (emphasis added). It further states: “Gender based violence, which impairs or nullifies the enjoyment by women of human rights and fundamental freedom under general international law or under human rights conventions, is discrimination within the meaning of article 1of the Convention.
  The U.N. Secretary-General’s In-depth Study on All Forms of Violence Against Women accepts that today gender-based violence is part of the “international legal norm of non-discrimination on the basis of sex”

9.
By denominating discrimination as well as violence against women as “gender-based,”
 the international community takes account of the fact that such discrimination is not based upon biological sex difference alone but also the social construction--through, for example, differential legal penalties and rights, economic and social opportunities, and cultural demands and stereotypes-- of different roles, status and power that determine the relative position of men and women in society and define the conduct that is considered appropriate to, or conversely “transgressive” for each.
  

10.
Among the unique aspects of gender discrimination is the central role that violence against women plays in maintaining the subordination of women just as gender-based discrimination gives rise to such violence. This inextricable and mutually reinforcing relationship is identified in all the key international and regional documents, including the CEDAW Committee’s Recommendation No. 19,
 the General Assembly Declaration on the Elimination of Violence Against Women,
 the mandates and work of the Special Rapporteurs on Violence Against Women, Its Causes and Consequences,
 and numerous international documents most recently analyzed in the UN Secretary-General’s In-Depth Report on Violence Against Women.
  The elements of that interrelationship are the following:

· violence against women involves the violation of numerous fundamental rights and freedoms including the right to be free from gender-based discrimination;

· violence against women is a reflection of the historically unequal power relations between men and women;

· violence against women is one of the central social mechanisms by which women and girls are forced into and maintained in subordinate position by comparison to men;

· eliminating violence against women is a priority human rights matter requiring particularized and temporary special measures to abet its elimination.

· the right of women to live free from violence against women  is essential for the individual and social development of women and girls and depends on the elimination of all forms of discrimination.

11. 
I want to emphasize here that the composite nature of violence against women, involving both the violation of fundamental rights and freedoms and the prohibition on discrimination, engages both prongs of State responsibility to prevent third-party interference or destruction of rights under article 1.1 of the American Convention as well as under Belem do Para.
  Among the rights involved are the protection against discrimination of any kind pursuant to article American Convention 1.1 as well as the rights protected against third-party violation by its articles 1.1, 4, 5, 7, 11, 17, 19, 22.1, 24 and 25 and by Belem do Para, articles 1-7 and 9.  These failures of the State are so egregious here that they may amount as well to direct violations of these Conventions, especially of ACHR articles 1.1, 2, 5, 8.1, and 25 of the American Convention, and if complicity is shown of articles 1.1, 4, 5, 6,7,11 and 16. 

12. 
It should also be noted that both gender discrimination and gender violence are “intersectional” based on the fact that we all are comprised of multiple identities that influence our status, roles and power, and our experience and relative ability to exercise fundamental rights and freedoms.
  The Convention of Belem do Para recognizes this explicitly, for example, as to gender violence in article 9, providing that States Parties 

shall take special account of the vulnerability of women to violence by reason of among others, their race or ethnic background or their status as migrants, refugees or displaced persons.…[or whether they are] subjected to violence while pregnant or… [because they] are disabled, of minor age, elderly, socio-economically disadvantaged, affected by armed conflict or deprived of their freedom. (emphasis added).

13.
Three slightly different definitions of gender violence are pertinent here: 

(1) CEDAW Committee’s Recommendation No. 19, para. 6 defines gender violence as follows:

6. The definition of discrimination includes gender-based violence, that is, violence that is directed against a woman because she is a woman or that affects women disproportionately. It includes acts that inflict physical, mental or sexual harm or suffering, threats of such acts, coercion and other deprivations of liberty….

(2) Article 1 of the 1993 General Assembly Declaration on the Elimination of Violence   Against Women states that  

’violence against women’ means any act of gender-based violence that results in, or is likely to result in physical, sexual or psychological harm or suffering to women, including threats of such actions, coercion or arbitrary deprivation of liberty, whether occurring in public or in private.

Article 2 of the Declaration further states that it includes violence in the family, in the general community as well as that “perpetrated or condoned by the State, wherever it occurs.”

(3) Article 1 of Belem do Para defines violence against women as 

any act or conduct, based on gender, which causes death or physical, sexual or psychological harm or suffering to women, whether in the public or the private sphere.

14. 

Understanding violence against women as discrimination, which is common to all the key international documents, has multiple implications applicable in this case.

15. 
First, it is clear that a judicial determination of violence against women does not depend upon a comparative or statistical analysis of the impact on men and women. Thus, under the first prong of the CEDAW definition, the issue is whether women are targeted.  This does not mean that every time a woman is a victim of violence, it is gender-based violence; rather it depends on identifying the targets or those affected as well as the characteristics of the context, purpose and the violence itself. 
  Here, the victims of Campo Algodonero were all young women and girls, their bodies were found nude or partially nude, and at least one of the victims showed signs of sexualized and other torture and mutilation, while others were unusually and extensively decomposed suggesting deliberate efforts, still undetermined, to erase additional signs of sexualized and other abuse.  The fact that what was done to these daughters is emblematic of the pattern of similar murders of women beginning in l993, many who were young, poor and worked in the maquillas, further supports a finding of gender violence as does the fact that statistics indicate that the killing of women between 1993 and 2001 was almost 7 times the number killed between 1985 and 1993.

16.
The legal recognition of gender violence as rooted in and perpetuating discrimination also affects the assessment of the second prong of the CEDAW definition: “whether women are disproportionately affected.”   Disproportion in this context does not require statistical showing, but rather, as this Court recognized in Case of Castro-Castro v. Peru, disproportionate impact may turn on whether the same treatment of women and men had a qualitatively as well as quantitatively differential or added effect on women.
 There the Court recognized as gender discriminatory violence the fact that female detainees engaged in private and bodily functions experience the presence of male guards differently from male detainees.
  
17.
The infliction and threat of gender violence are, by definition, experienced by women differently from the way men experience violence precisely because the former is rooted in and perpetuates gender discrimination and the subordination of women.  To begin with, women, and particularly young and socio-economically disadvantaged women and girls are made more vulnerable to violence by the social construction of gender.
  Added to that is the fact that gender violence operates to limit or deter their exercise of fundamental rights long denied to women, for example, rights to liberty, freedom of movement, access to education and work, and participation in public life, for example.
  Thus, for example, the young women and girls may feel constrained by fear or restrained by their families’ or loved ones’ fears for their safety.  Where such notorious violence is, as here, rendered impune by the response of the State, the rule of law does not apply and they are likely also to suffer increased domestic and community violence.
 In other words, if statistical rather than qualitative disproportionality were the standard, it would likely obscure the gender discriminatory impact of violence in a case such as this.

18.
The fact that gender violence is a form of discrimination and a key mechanism of perpetuating women’s subordinate status also affects the due diligence responsibility of the State to prevent and redress it.  As noted above, numerous international documents emphasize that violence against women is a priority matter.  While therefore, a state must, at least, address gender violence against women on the basis of equality with men,  that does not exhaust the responsibility of the State.  Rather, gender violence calls for additional or special measures that are tailored to ensuring the effective exercise of the responsibility of due diligence, including measures that address the causes and consequences of such violence. 
Part II: The Obligations of Due Diligence 

    From a Gender Perspective.

19.
In this case, the State response to the three murders and to the pattern of similar gender violence which preceded and followed them is alleged to violate the American Convention, Belem do Para and international law in three respects:

20.
 First, the State response reflects a long-standing and thoroughgoing failure in these cases to implement the minimal elements of due diligence with respect to third-party violence under international and regional law, including prevention, investigation, prosecution and reparations.
  The record contains extensive information identifying these violations and I note particularly the affidavit of the expert Mr. Carlos Castresana, which illuminates the most basic violations of due diligence in these cases on the basis of the extensive examination of the law enforcement response undertaken as of 2003.
   I will not detail these matters, as this is not my purpose here, but I will return in the next part to the essentials of developing a program of effective, gender-integrated due diligence.  

21.
Second, the State response involves official violation of the obligation not to discriminate either in purpose or effect.
  Intentional discrimination can be evidenced by stereotyped, deprecating and dismissive response of officials to the public as well as stereotyped statements to and inhumane treatment of the petitioners’ mothers or other family members or advocates.  It can be further evidenced by the application of a 72-hour or other waiting period before the institution of investigation despite the context of danger.  Further, the purported revision of that policy to accommodate “high risk” cases was based not on the degree of risk to the missing women but rather on whether they would be considered to be “good girls.” 

22. 
Finally, where the mountain and character of the so-called “irregularities,” the official negligence and wrongdoing, are significant and there is no effective investigation, it supports an inference of purposeful discrimination and, beyond that potentially, of official complicity in the cover-up or the third-party violence itself.

23.
Whether the State intended to cloak these crimes with impunity, impunity for gender violence was and remains the effect of its failed response.   Such impunity, like the violence itself, has a differential impact on the targeted and threatened women in that it subjects them to a level of violence, danger, fear and/or restriction of activities that is qualitatively different from that suffered by men in the clearly violent context of Ciudad Juarez.

24.
Third, the State response may be alleged to involve direct official violations of numerous rights protected by the American Convention, Belem do Para and international law in three ways: 

(1) State violation of the rights of the murdered daughters to access to justice (ACHR art. 8.1, 25, BdP art. 4(g)), to protection appropriate to their minority and socioeconomic status (ACHR art. 19; BdP, art. 9), to equal protection before and of the law (ACHR art. 1.1, 24, BdP art. 4(g)) and to simple, prompt and effective judicial protection (ACHR art. 25, BdP art. 4(f)); 

(2) arrogant, insulting and dismissive reaction of officials to the petitioner mothers’ efforts to obtain justice constitutes a violation of the right to humane treatment (ACHR art. 5, BdP art. 2, 5); and  

(3) obstruction of justice can support an inference when not been negated by diligent and independent investigation of official complicity based on cover-up of and/or more direct assistance in the third party crimes against the petitioners’ daughters; and as to which the State bears a heightened level of contributory responsibility when it is responsible for having created, over the 8 years that preceded these crimes, the legal impunity that encouraged the violent pattern itself;

25.
The gender discriminatory character of the third-party violence and the violations by Mexican officials underscore the central importance of applying a gender perspective to the obligations of due diligence if the efforts of the State are to be effective. I note that the expert, Mr. Carlos Castresana has also emphasized that an adequate, effective state process of due diligence in response to such crimes cannot be separated from understanding the gendered context of this violence and the global problem of violence against women.

26.
Experience culled from and reflected in many sources demonstrate general principles for the effective integration of gender in the processes of due diligence:

· Understanding the causes and consequences of gender violence and the obstacles to, as well as the opportunities for eliminating, gender violence and discrimination in context and with attention to intersectional differences.
 

· Ensuring that the integrity and participation of victims, survivors and their advocates is respected and engaged throughout the process.

· Ensuring, through the mainstreaming of gender, that the culture of institutions dealing with gender violence reflect gender expertise, competence and commitment throughout, and include the presence of gender expertise in addition to an equality of men and women at all levels, including expertise in the highest leadership; the combination of continuous and effective gender training with clearly articulated and consistently applied of standards of accountability and sanction; and measures to prevent and sanction sexual harassment of any kind.

· Ensuring that internal rules are promulgated and interventions undertaken, reviewed and revised based on reliable gender-inclusive data.
 

· Ensuring that resources are available for effective institutional response, at a minimum, on a basis of equality with men, while also providing additional resources needed for a holistic, targeted process to eliminate violence and discrimination,
 including positive engagement with the women’s movements and non-governmental sector, media and the private sector. 

27.
These principles apply to all the elements of due diligence as explained below.

28.
Prevention. The obligation of prevention is the overarching responsibility to which all more specific obligations relate at least in part.  For example, in addition to criminal justice and other measures designed to prevent repetition, compensation, restitution and satisfaction, intended mainly as redress for victims, also have an important role in placing a cost upon the State as a deterrent to future misconduct.

29.
The first goal of prevention is to avert the violence altogether—that is protection.
 This requires that a user-friendly and accessible system of reporting to the police be established
 and that the responsible personnel have the commitment and competence to give credibility to reports of gender violence rather than treat them dismissively. 
  It also requires the capacity and will to act immediately.  In a case such as this, it includes taking advance measures to protect women’s safety as citizens, which may include providing street lighting, safe transportation, or means to notify authorities of impending danger.
  These measures require adequate resources at the same time as, in some aspects, there should be no issue of resources; appropriate measures can be provided directly by the State or through contracting with, or legislating the obligation of, private parties, such as the maquillas.

30.
Investigation. For the investigation to satisfy the State’s international (as well as domestic) responsibility of due diligence, it must meet both the standards of effective investigation, such as laid out by Mr. Castresana
 and include integrate the gender principles outlined above.  For example, there must be gender commitment and competence at the highest level; the personnel that conduct investigation must be selected on the basis of commitment and experience; and they must be gender trained and accountable to clear standards respecting not only treatment of the evidence but also the respectful engagement with victims, their families and advocates.
  While it is desirable for many reasons to establish a special prosecutor for these notorious cases, such initiatives will fail if the personnel are inadequate and, as Mr. Castresana points out, if such units do not have jurisdiction over and/or the benefit of broader law enforcement engagement with and knowledge of gender violence in the community. 
 In other words, the ability to solve a notorious case relies on knowledge accumulated through a global approach to gender violence.

31.
Prosecution and punishment.  These critical steps of due diligence likewise require integration of the gender principles.  Prosecutions must both respect international due process of the accused as well as the non-derogable obligation not to coerce confession through torture or ill-treatment.  Beyond this, prosecutors may avoid or spoil gender violence cases if they don’t have understanding, for example, of the phenomenon, legal foundations and breadth of the gendered violations involved and consequently treat or charge them as common crimes;
 if they are not trained in proper approaches to the proof of violations and responsibility therefore, especially when it does not involve direct perpetrators;
 and if they are not competent and sufficiently lacking in bias to assess the credibility of witnesses, especially women, as well as to protect them from irrelevant  and re-traumatizing inquiries about consent or their sexual lives or other harassment when they testify. In this regard, the evidentiary Rule 96 adopted by the International Criminal Tribunal for the former Yugoslavia
 as well as rules 70-72 of the Rules of Procedure and Evidence adopted as an annex to the Rome Statute of the International Criminal Court provide important models.
  Finally, in any negotiation of guilty pleas, sexualized violence must not be compromised but rather punished proportional to its extreme gravity under international law.
  It is also important that the justice system provide the means to protect the safety and minimize the trauma of the process for witnesses and family members as to which the creation of victims and witnesses units in the international tribunals also provides useful examples. 

32.
Reparations. International and regional law and this Court’s jurisprudence recognize the right of victims to reparations having the following components: restitution, compensation, rehabilitation, satisfaction and guarantees of non-repetition. In this regard, the Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of International Human Rights Law and Serious Violations of International Humanitarian Law, developed by successive Special Rapporteurs and adopted by the General Assembly in 2006 provides useful guidelines. 
  As the document does not incorporate a gender perspective, I would like to call the Court’s attention to the 2008 Nairobi Declaration on the Right of Women and Girls to a Remedy and Reparation,
 drafted in a meeting of gender experts, advocates, and survivors of gender and sexual violence in conflict situations, and circulating among international and regional experts and counterparts for signature.
 
33.
It is important to emphasize here that articles 7-9 of Belem do Para provide a thorough and gender sensitive outline of both immediate and progressive initiatives for the effective implementation of reparations. I want to underscore only four points here:

34.
First, it is essential that women victims and their advocates be enabled to participate fully in the design and implementation of all measures of reparations.
  To do otherwise, risks that the reparations will not be serve the needs of the women or will not be accessible to them given their status as women and other factors such as minority, poor or marginalized status. 

35.
Second, with respect to the obligation to provide restitution and compensation, it is recognized that these remedies may relieve but can never erase the losses and suffering entailed by such gross violations of human rights as here.  Additionally, however, it is critical, from a gender perspective, that if restoration of the status quo ante or compensation only takes into account lost value, for example, it will re-inscribe and thus perpetuate the underlying discriminatory conditions.
 Thus, these remedies must be fashioned to enable the beneficiaries to overcome the discriminatory conditions of the past.  This Court has recognized, for example, in Case of Aloeboetoe v. Surinam the importance of establishing through reparations the resources and other conditions that enable the victims to overcome the effect of violations and the discriminatory frame out of which they arise and which they perpetuate. 
 

36.
Third, rehabilitative relief is not limited to providing psychological counseling and other social services to enable victims to heal from these tragedies. Socio-economic relief and access to such resources are likely to be critical to reshaping one’s lives are especially important where the victims are young or socio-economically marginalized.
  

37.
Fourth and finally, with respect to the obligation of satisfaction and non-repetition, indispensable to the overarching goal of prevention, I emphasize several elements familiar to this Honorable Court and of particular relevance here:

· truth about the full nature and the responsible perpetrators of these crimes is at the heart of the obligation of satisfaction.
  That two of the bodies of petitioners’ daughters may not yet have been properly identified--after the passage of almost 8 years from the crimes and 5 years from what I understand was the State’s assurance that it was giving priority to this question--must be attended to with immediacy and vigor. 

· thorough-going legal and institutional change, incorporating the gender principles is essential.  It should be clear that that the federal government must assume responsibility to ensure directly or indirectly the effective and gender-competent implementation of due diligence to solve these and other crimes of gender violence and to end the situation of impunity; and that fully adequate resources much be provided directly or through international assistance to accomplish this.

· effective and thorough-going investigation of all officials—of Ciudad Juarez and otherwise—involved in the processing of these three cases must be undertaken by an independent and possibly internationalized authority not only to remove those responsible from authority and from any continuing responsibility for gender crimes, but also to ensure that appropriate sanctions, including criminal sanctions are applied. First, it is impossible to develop the gender competence and will required if persons responsible for such past violations are not removed from position. With the passage of many years, it is highly likely that some of those responsible have been promoted to yet higher positions of authority. Second, removal is not a sufficient administrative sanction for many of the violations here as there are unresolved indications that criminal complicity is involved.  To allow official perpetrators to escape appropriate criminal sanction perpetuates impunity at all levels.  While I understand that Mexico claims that criminal prosecution is precluded by statutes of prescription applicable to administration wrong-doing, it is fundamental in international law, and recognized by this Court, that domestic prescription cannot bar appropriate prosecution of gross violations of human rights.
 It does not appear that review of the files undertaken to date was designed to accomplish these goals or involved personnel involved in the cases before the Court.

· measures to address the State-created environment of impunity and the underlying gender violence and discrimination are an indispensable part of non-repetition. Here, I refer particularly to article 8 of the Convention of Belem do Para, which though not directly justiciable is pertinent to the sentence of this Court and incorporated where appropriate in article 7(c) and (e) recognizing the necessity of “appropriate” measures to prevent violence against women and to modify legal or customary practices which sustain the persistence and tolerance of violence against women” as well as article 7(h)’s provision that States Parties must “adopt such legislative or other measures as may be necessary to give effect to this Convention.”
  Measures to undo discrimination, societal acceptance of gender violence and the existing impunity created here, must include socio-economic,
 educational,
 and cultural measures,
 as well as legislative, judicial and administrative, in order to address the causes and consequences of gender violence.  The measures outlined in articles 7 and 8 of Belem do Para reflect this principle.  In this regard, I have found the 2006 Report of the Special Rapporteur on Violence Against Women entitled The due diligence standard as a tool for the elimination of violence against women
 to be helpful in outlining broader measures, such as educational programming at all levels in schools as well as directed to communities. Additionally, in her 2008 Report, Indicators violence against women and State response,
 she lays out a practical approach to State responsibility to monitor, for example, the incidence and social tolerance of gender violence, and institutional, process-oriented (including importantly access to justice), victim protection, and prevention indicators of an effective state response.  The indicators include as well the implementation and tracking of measures designed to eliminate the discrimination and cultural stereotypes that underlie gender violence, including educational and cultural. Thus, it would be important that this Honorable Court recognize in its Judgment that due diligence in regard to the investigation, prosecution and punishment of the crimes is both essential and insufficient to prevent repetition and that article 8 of Belem do Para along with other international sources appropriately guide the Court’s assessment of the necessary range of preventive measures under Belem do Para article 7(c)(e) and (h).

Conclusion

38.
In conclusion, 21 years ago, in l988, this H. Court issued its landmark decision in the Case of Velasquez-Rodriquez recognizing the obligation of the State to exercise due diligence to prevent third-party violations of human rights.  That opinion is one of the most cited international Judgments. It also laid the foundation for what is now accepted in international law—that private gender violence engages the due diligence responsibility of the States under international and regional law.  

39.
This case, involving egregious violence against women as well as active official condonation thereof, provides this Honorable Court with the opportunity to issue a Judgment and Sentence that will not only lay the foundation for justice to the petitioners and their daughters, but also establish a new and essential jurisprudential landmark in international law for the effective integration of gender in State responsibility to respect and ensure the protection of fundamental rights without discrimination of any kind in accordance with the American Convention and the Convention of Belem do Para, and effectively to exercise due diligence with the goal, as proclaimed by the Convention of Belem do Para, of prevention, punishment and eradication of violence against women.

40.
I hope this testimony will be of use to the Court and the parties to this proceeding and I am available to submit whatever further information should be requested.

Respectfully submitted,

RHONDA COPELON(
Dated: April 28, 2009

Santiago, Chile

Revised: June 12, 2009

� American Convention on Human Rights, O.A.S.Treaty Series No. 36, 1144 U.N.T.S. 123, entered into force July 18, 1978, reprinted in Basic Documents Pertaining to Human Rights in the Inter-American System, OEA/Ser.L.V/II.4 rev. 7 at 23 (2000). ( hereinafter “American Convention” or “ACHR”)


� Inter-American Convention on the Prevention, Punishment and Eradication of Violence Against Women, June 9, 1994, 33 I.L.M. 1535 [hereinafter “Convention of Belém do Pará” or “Belem do Para”]. The authority of this Court to integrate the Convention of Belem do Para, and specifically article 7 in its interpretation of the ACHR was established in Case of the Miguel Castro-Castro Prison v. Peru, Inter-Am Ct. H.R. (ser. C) No. 160, paras. 276, 377-379, 408 (Nov.25, 2006), (García Ramírez J., individual opinion) paras. 2-32).


� Convention on the Elimination of All Forms of Discrimination Against Women, G.A. Res. 34/180, U.N. GAOR, 34th Sess., Supp. No. 46, at 193, U.N.Doc. A/34/46 (1979), art. 1 (hereinafter “CEDAW Convention”).


� CEDAW Comm., General Recommendation No. 19, Violence against women, U.N. Doc. A/47/38 (1992) paras. 1 and 7 (hereinafter “CEDAW General Recommendation No. 19, Violence Against Women”).  





� The  Secretary-General’s 2006 In Depth Study of Violence Against Women describes CEDAW General Recommendation No. 19 as having “





decisively established the link: it asserted unequivocally that violence against women constitutes a form of gender-based discrimination and that discrimination is a major cause of such violence.  This analysis added the issue of violence against women to the terms of the Convention and the international legal norm of non-discrimination on the basis of sex, and thus directly into the language, institutions and processes of human rights.





Report of the Secretary-General: In Depth Study on All Forms of Violence Against Women, U.N. Doc. A/61/122/Add.1 (6 July 2006) § 31, (hereinafter “Sec’y-General In-depth Study”).  See also, . Comm. on Economic, Social and Cultural Rights, General Comment 16 (2005): UN Doc E/2001/22 (2000) at para. 27. (“ Gender-based violence is a form of discrimination that inhibits the ability to enjoy rights and freedoms, including economic, social and cultural rights, on a basis of equality.”).


�.For the purposes of describing gender relations, the CEDAW Committee invokes the following U.N. definition: 





Gender is defined as the social meanings given to biological sex differences. It is an ideological and cultural construct, but is also reproduced within the realm of material


practices; in turn it influences the outcomes of such practices. It affects the distribution of resources, wealth, work, decision-making and political power, and enjoyment of rights and entitlements within the family as well as public life. Despite variations across cultures and over time, gender relations throughout the world entail asymmetry of power between men and women as a pervasive trait. Thus, gender is a social stratifier, and in this sense it is similar to other stratifiers such as race, class, ethnicity, sexuality, and age. It helps us understand the social construction of gender identities and the unequal structure of power that underlies the relationship between the sexes. 





1999 World Survey on the Role of Women in Development, United Nations, New York, 1999, page ix, cited in UN CEDAW Comm, General Recommendation 25, Article 4, Paragraph 1:Temporary Special Measures, A/59/38 part I (2004)(hereinafter “CEDAW General Recommendation No. 25, Temporary Special Measures”) para. 7 note b.  


� Gender violence—from official or intimate—usually involves either taking advantage of the constructed vulnerability of women and girls or a response to some perceived or actual departure on their part from socially approved gender roles. It is important to recognize that the attribution of “vulnerability” is not an inherent characteristic but rather one that is socially constructed. See, Sec’y-General’s In-depth Study, paras. 21,66, 86. At the same time, “transgression,” the exercise of agency by women that challenge the boundaries fixed by discrimination, is often the motivation for gender violence. I note also that, although women are disproportionately the victims of gender violence, men and boys may also be victims of gender violence, such as in violence inflicted upon boys recruited as child soldiers or upon gay or transgender males, examples of vulnerability and transgression, respectively.  See Secretary-General accepts the CEDAW definition of violence against women Secy-General In-depth Study,  para. 20 (recognizing that, though beyond the purview of the Study, gender-based violence may be suffered by men); U.N. Comm. Against Torture, General Comment No. 2, Implementation of Article 2 by States Parties, U.N. Doc. CAT/C/28/Add.5 (Jan. 24, 2008) para. 22. 


� CEDAW General Recommendation No. 19, Violence Against Women.


� G.A. Declaration on the Elimination of Violence Against Women, U.N. Doc. 48/104 (20 December 1993)(hereinafter “VAW Declaration”).


� For mandates of the UN Special Rapporteur on Violence Against Women Its Causes and Consequences, (hereinafter “SRVAW”), see, Commission on Human Rights Resolution, Question of integrating the rights of women into the human rights mechanisms of the United Nations and the elimination of violence against women,E/CN.4/1994/132 (4 March 1994) and Commission on Human Rights Resolution, Elimination of Violence Against Women, E/CN.4/2003/45/L.11/Add.4 23 April 2003). For a review of the work of the SRVAW see, Office of the U.N. High Commissioner for Human Rights, Consequences (1994-2009) – A Critical Review, available at � HYPERLINK "http://www2.ohchr.org/english/issues/women/rapporteur/" ��http://www2.ohchr.org/english/issues/women/rapporteur/� (last visited, 7 June 2009), and Index to the reports of the SRVAW, available at http://ap.ohchr.org/documents/dpage_e.aspx?m=106 (last visited, 7 June 2009).


�. Sec’y General In-Depth Study, generally and paras. 30-37(citing additional documents).  See also, most recently, G.A. Resolution, Intensification of Efforts to Eliminate All Forms of Violence Against Women, A/RES/63/155 (30 January 2009), (hereinafter “G.A. Resolution on Intensification of Efforts”). 


� Belem do Para, preamble para. 2, arts. 4, 5; CEDAW, General Recommendation 19, paras. 1,6, 7; VAW Declaration, preamble para. 5, art. 3; Sec’y General In-Depth Study, para. 35; UN Comm. Political and Civil Rights, General Comment 28 (2000): Article 3:  Equality of Rights Between Men and Women, A/55/40 vol. I (2000) 133 at paras. 8, 10, 11, and 20 (recognizing protection against violence as a denial of equal enjoyment of specified rights)..


� Belem do Para, preamble para. 3, art. 6(2); CEDAW General Recommendation19, para. 11; VAW Declaration, preamble, para. 6; Sec’y General In-Depth Study, paras. 3, 65, 363.


� Belem do Para, preamble para.4, art. 6(2); CEDAW General Recommendation19, paras. 11, 14; VAW Declaration, preamble, para. 6; Sec’y General In-Depth Study, paras. 23, 73, 368; G.A. Resolution on Intensification of Efforts, preamble para. 7.


� World Conference on Human Rights, Vienna Declaration, U.N. Doc. 157/23 (12 July 1993)(hereinafter “Vienna Declaration”) Pt. I, para. 18; Belem do Para, preamble para. 5, arts. 7-9; CEDAW General Recommendation No. 19, Violence Against Women, generally and General Recommendation No. 25, Temporary Special Measures, para. 18 (temporary special measures aim to “accelerate” achievement of equality); G.A. Resolution on Intensification of Efforts, paras. 12,17; Sec’y General In-depth Study, para. 22.


� Belem do Para, preamble para. 6, art. 6(1); CEDAW Gen. Rec. 19, para. 10; G.A. Resolution on Intensification of Efforts, preamble para. 2.


� Belem do Para, arts. 3-6.


� CEDAW General Recommendation No. 19, Violence Against Women, para. 21 (rural woman); CEDAW General Recommendation No. 25, Temporary Special Measures, para. 12; Comm. to End Racial Discrimination, General Comment No. 25, Gender-Related Dimensions of Racial Discrimination,, U.N.Doc A/55/18, Annex V (20 March 2000)(hereinafter “CERD General Comment on Gender-Related Dimensions”); G.A. Resolution on Intensification, paras. 8(f)and (g); Sec’y General In Depth Study, paras. 147-154. 


� This Court accepted this definition in Castro-Castro v. Peru, para. 303 as did the Sec’y-General’s In-depth Study, para. 20.


� The gendered character of violence against women may be indicated by various characteristics of the violence, such as if sexualized violence is involved; if the methods used involve more direct application of physical violence (strangulation, beating or cutting etc); if there aspects relating to the condition or disposal of the body indicate the targeting of the woman qua woman; if the treatment is part of a pattern indicating gender violence; if communications by the perpetrator or those who claim credit indicates the targeting of women (what is said or written); if the timing of the attack indicates gender animus. etc.


� Castro-Castro Prison v. Peru, paras. 206, 223 and Judge Cancado Trindade concurring  in part, paras. 58-59.


� Castro-Castro Prison v. Peru,  paras. 223,  303-308.  


� Belem do Para, art. 9; Sec’y General In-depth Study, paras. 97-100 (Risk factors for violence); Castro-Castro v. Peru, paras, 292, 306-308, 319, 306-308, 322..


� Sec’y General’s In-depth Study, paras. 106, 166.


� Inter-American Commision on Human rights, Access to Justice for Women Victims of Violence in the Americas  paras 36,124 available at � HYPERLINK "http://www.cidh.org/women/Access07/chap1.htm#diligence" ��http://www.cidh.org/women/Access07/chap1.htm#diligence� (last visited June 6, 2009)(hereinafter “I/A Commission, Access to Justice”); Sec’y General’s In-depth Study, paras. 76,  96.


� Belem do Para, article 7(b) et seq. This includes progressive measures of prevention illustrated in Belem do Para, article 8.  Case of Velasquez-Rodriquez, v. Honduras  I/A Court of Human Rights, Ser. C No. 4, Judgement of July 29, 1988, paras. 166, 172; I/A  Commission, Access to Justice, paras.26-58; CEDAW General Recommendaiton No. 19, para. 9; Violence Declaration, art. 4(c)(d) et seq.; Sec’y General’s In-depth Study, paras 254-260); Osman v. United Kingdom, 20 EHRR 245 (28 October 1998). 


� Expert Declaration of Carlos Castresana, submitted herein,  p. 29 (hereinafter “Castresana Declaration).


� CEDAW Convention, art 1.


� Case of Velasquez-Rodriquez, para. 180 (treating failure to investigate or respond to Commissions questions as failure to guarantee rights if not action under cover of public authority); Castresana Declaration, p.29.


� Report on Mexico Produced by the Committee on the Elimination of Discrimination Against Women under Article 8 of the Optional Protocol to the Convention, and reply from the Government of Mexico, CEDAW/C/2005/OP.8/Mexico (27 January 2005). paras. 273-74  (hereinafter “CEDAW Mexico OP Report”); Rome Statute, art. 25 (d).


� See also, Castresana Delcaration citing Report of the Commission of UN International Experts, United Nations Office on Drugs and Crime regarding the Ciudad Juarez, Chihuahua Mexico Mission. p. 38, emphasizing that it is not enough to exercise due diligence with regard to the women murdered, but that effective investigation and prosecution must be carried out with regard all instances of violence and the institutions doing it must be connected if the cases of murder are going to be solved; Sec’y General’s In-depth Study, para. 261. 


�  Belem do Para, arts. 7(e), 8(a,)(b) and 9;  I/A Commission, Access to Justice, para. 11; Sec’y General’s In-depth Study, paras. 84-86, 89-90. 97-100; ICC Statute, infra note 46; G.A. Resolution, Crime Prevention and Criminal Justice Measures to Eliminate Violence Against Women, G.A. RES/52/86 (12 December 1997)  Annex: Model Strategies and  Practical Measures on the Elimination of Violence Against Women in the Field of Crime Prevention and Criminal Justice, Part IV, paras. 3, 12(hereinafter, “G.A. Model Strategies”). 


� Violence Declaration, art. 4(f); Basic Principles and Guidelines on the Right to a Remedy and Reparations for Victims of Gross Violations of International Human Rights Law and Serious Violations of International Humanitarian Law,: Annex, A/RES/60/147)(21 March 2006) ”). paras. 10, 12(b), (c) (hereinafter G.A. Basic Principles on Reparations);  I/A Commission, Access to Justice, paras. 172-178 ; Rome Statute of the International Criminal Court, A/CONF.183/9 (17 July 1998) and corrected by procès-verbaux (10 November 1998, 12 July 1999, 30 November 1999, 8 May 2000, 17 January 2001 and 16 January 2002)(entered into force 1 July 2002) Article 68 (hereinafter “ICC Statute”); and International Criminal Court, Rules of Procedure and Evidence, U.N. Doc. PCNICC/2000/1/Add.1 (2000) Rules 16, 17, 18, 19, 87, 88 (hereinafter ICC Rules).


� Belem do Para, art. 7(c),(e) and 8(c);  I/A Commission, Access to Justice, paras. 8, 225-229; Violence Declaration, art. 4(i);, Sec’y General’s In-depth Study, para. 280; G.A. Major Strategies, para. 8. 


� Belem do Para, arts. 7(c), 8(h); Sec’y General’s In-depth Study, paras. 182-241, 265, 271-273, 362; Violence Declaration, art. 4 (k); CEDAW, Gen. Recommendation No. 19, para. 24(c); See generally, Report of the Special Rapporteur on Violence Against Women, its Causes and Consequences (Yakin Erturk), Indicators on Violence Against Women and State Response, A/HRC/7/6 (29 January 2008)(hereinafter “SRVAW, Indicators”).


� Balem do Para, arts. 7-9 generally; Violence Declaration, art. 4(g) and (h); Sec’y General’ In-depth Study, para. 359.


�  Violence Declaration, art. 4(o) and (p); Report of the Special Rapporteur on Violence Against Women, its Causes and Consequences (Yakin Erturk) The Due Diligence Standard as a Tool for the Elimination of Violence Against Women, E/CN.4/2006/61 (20 January 2006), paras. 81, 85-88, 91-93/(hereinafter “SVRAW, Due Diligence”).


� Belem do Para, para. 7(f); I/A Commission, Access to Justice, paras, 166-168; Sec’y General’s In-depth Study, para. 270, 352.


� I/A Commission, Access to Justice, para. 135; G.A. Major Strategies, para. 8.


� Sec’y General’s In-depth Study, para.278,


� Sec’y General’s In-depth Study, para. 352 


�,Castresana Declaration, p. 29.


� The ICC Statute provides a model calling for both sex equality and expertise in violence against women among the judges, prosecutors and registry, including the victims and witnesses unit. ICC Statute, arts. 8(a)(iii) and 9 (judges), 42(9)(prosecutor); and 43(6).


� Supra note 32.


� Report on Mexico Produced by the Committee on the Elimination of Discrimination Against Women under Article 8 of the Optional Protocol to the Convention, and Reply from the Government of Mexico, CEDAW/C/2005/OP.8/Mexico (27 January 2005) paras. 27273-74  CEDAW Mexico OP Report, paras. 273-274.  Arbitrary and summary execution, torture, including sexualized violence, and kidnapping are not only in themselves international crimes; when they are part of a widespread or systematic pattern of similar crimes that are ignored or encouraged by those in charge, they also constitute crimes against humanity. ICC Statute, article 7 and ICC Elements of Crimes, U.N. Doc. PCNICC/2000/1/Add.2 (2000), article 7.  The Rome Statute identifies such acts as murder, severe deprivation of liberty, torture, rape, sexual slavery, enforced prostitution, or any other form of sexual violence of comparable gravity, gender-based persecution, enforced disappearance of persons and other inhumane acts as constituting crimes against humanity. Rome Statute, art. 7(a)(c)(e)(f)(g)(h)(i)(k).  Mexico ratified the Rome Statute on 28 October 2005, This emphasizes the importance of State laws authorizing domestic prosecution as international crimes domestically. 


�  See, e.g., Valerie Oosterveld & Alejandra Flah, "Holding Leaders Liable for Torture by Others: Command Responsibility and Respondeat Superior as Frameworks for Derivative Civil Liability", in Craig Scott (ed.) Torture as Tort: Comparative Perspectives on the Development of Transnational Human Rights Litigation (Hart Publishing, Oxford, 2001) 441-463; Prosecutor v. Milutinovic et al.(Judgement)-Volume 4, IT-05-87-T (Partial dissent of Judge Chowhan on criteria of foreseeability).


� ICTY Rules of Procedure and Evidence, IT/32/REV.22 (Adopted 11 February 1994, last amended 13 December 2001), Rule 96.


� ICC Rules, Rules 70-72.


� G.A. Model Strategies, Part IV, para.9(a)(iv).


� ICC Statute, art. 68.,


�  G.A. Basic Principles on Reparations. 


� Nairobi Declaration on the Right of Women and Girls to a Remedy and Reparation (2007), available at http://www.womensrightscoalition.org/site/reparation/signature_en.php (hereinafter “Nairobi Declaration on Reparations”); Valérie Couillard, The Nairobi Declaration:  Redefining Reparations for Women Victims of Sexual Violence,  International Journal of Transitional Justice 1(2007).





 The Nairobi Declaration has been used by international negotiators during the Juba peace talks in 2007 in Uganda (Conversation with Isabelle Helal, Coordinator, Coalition for Women’s Human Rights in Conflict Situations, Rights and Democracy, Montreal, Canada, June 11, 2009). The Declaration was also acknowledged in the Preamble of the African Commission on Human and People’s Rights, Resolution on the Right to a Remedy and Reparation for Women and Girls Victims of Sexual Violence ACHPR/Res.111 (XXXXII)07. available at: http://www.achpr.org/english/resolutions/resolution111_en.htm; 


� See,  � HYPERLINK "http://mail.google,com/mail/#inbox/121d5938fb9a8a67" ��http://mail.google,com/mail/#inbox/121d5938fb9a8a67� (last visited 12 June 2009).


� G.A. Basic Principles, Preamble para. 5; Nairobi Declaration on Reparations,   Principles, paras.. 2(a), 2(b), 3(d); Valérie Couillard, « The Nairobi Declaration :  Redefining Reparations for Women Victims of Sexual Violence, » The International Journal of Transitional Justice 1(2007):  pp. 450-452


� Nairobi Declaration on Reparations, Declaration paras. 3, 7, Principles paras.1(b), 3(h).


� Case of Aloeboetoe v. Surinam, Reparations, Inter-Am. Ct. H.R. 66, OAS/ser.L./V./III.29, doc. 4 (1993). The ICC has given credence to the importance of reparations as restorative justice. Anne-Marie de Brouwer, “Reparation to Victims of Sexual Violence:  Possibilities at the International Criminal Court and at the Trust Fund for Victims and their Families,” 20 Leiden Journal of International Law 20820 (2007).:


� Sec’y General In-depth Study, paras. 269-270,; G.A. Principles of Reparation, paras. 19, 20(b)-(d);  Nairobi Declaration on Reparations, Principle 3(f). 


� This Court has recognized this right repeatedly. Case of the “White Van" (Paniagua-Morales et al.) v. Guatemala, Judgment of May 25, 2001. Inter-Am. Ct. H.R., (Ser. C) No. 76, para. 200; Case of the Miguel Castro-Castro Prison v. Peru. Judgment of November 25, 2006. Inter-Am. Ct. H.R., (Ser. C) No. 160, para. 347; Case of Baldeón-García v. Peru, Judgment of April 06, 2006, Inter-Am. Ct. H.R., (Ser. C) No. 147, paras. 196-99; G.A. Principles of Reparations, paras. 22(b), 24.


� The issue of complicity is not simply a matter of administrative failure or negligence and thus is not governed by prescriptive laws relating to administrative default.  Rather, the issue of complicity relates to direct or enabling involvement in the human rights violations themselves.  Crimes like murder, torture and kidnapping for these purposes are not subject to prescription under international law, e.g. ICC Statute, art. 29, and generally carry long limitation periods, if any, under domestic law.


� It is appropriate for the Court to use article 8 of Belem do Para as a basic but non-exclusive with regard to measures needed to advance non-repetition.  Article 8 consists of a series of preventive measures that are reiterated as well in international documents discussing prevention or non-repetition and based on extensive expert and inter-governmental consultations.  These are also measures that State parties to Belem do Para have accepted as obligations of continual, progressive implementation. 





  By using article 8 as a guide, the Court is essentially accelerating the implementation process recognized by the Convention and by the corpus of international law and policy.  It is doing this in light of the necessity to redress the violations, the impunity created by them and the discriminatory stereotyped culture that underlies and is perpetuated and exacerbated by them.  Acceleration of article 8 obligations through remedial relief thus responds to the need to protect the rights of the petitioners (who are likely to revisit their original trauma as a result of the continuation of this violence) as well as to protect the larger community—here the young and largely poor and working women and girls and their families--affected by the prospect of continuing violations. The need for such measures is dependent upon an assessment of the ongoing danger, the character and sources of the impunity, the nature of the State’s responsibility therefore, and the potential efficacy of such measures.  Additionally, it should be emphasized that the Court is not limited to the measures articulated in article 8 as additional preventive measures are developed. For criteria of “progressive implementation,” see Committee on Economic, Social and Cultural Rights, General Comment No. 3, The nature of States parties' obligations, U.N. Doc. E/1991/23, annex III at 86 (1991), reprinted in Compilation of General Comments and General Recommendations Adopted by Human Rights Treaty Bodies, U.N. Doc. HRI/GEN/1/Rev.6 at 14 (2003). paras. 2 and 9 (hereinafter “CESCR, Gen. Comment 3”);.compare Castro-Castro Prison, para. 377. As violence against women is a form of discrimination and eliminating discrimination is an immediate obligation, the measures concerned here have in themselves a position of priority and urgency. CESCR, General Comment 3, para. 1. It is further important to note that the limited consideration of article 8 as a guide to relief does not implicate the Court’s previous reluctance to treat ACHR art. 26 as providing the basis for a claim though I would hope it would do so at some point.


� Belem do Para, 8(d) and (f); Sec’y General’s In-depth Study, paras. 86-91, 270; CEDAW Gen. Recommendation No. 19, paras. 24 (k), (o), (p), and (r)(iii and iv); Nairobi Declaration, Declaration D, Principles, D, H.; G.A. Basic Principles of Reparations, para. 20(b).


� Belem do Para, 7(e), 8(a),(b),(c),(e),(g); Secy-General’s In-depth Study, paras 271-273; CEDAW General Recommendation 26 on women migrant workers, CEDAW/C/2009/WP.1/R (5 December 2008)(hereinafter ‘CEDAW Gen. Recommendation 26”), para. 24(b)(i)(education, awareness-raising and training directed to enabling women to protect themselves and avoid exploitation), 24(b)(v)(awareness training directed to community through formal and informal educational programs); and 24(b)(vi)(encourage media to contribute to awareness-raising programs); 


� Belem do Para, arts. 7(e), 8(a)-(c), (e), (g); CEDAW Gen. Recommendaiton No.  26, para. 24(b)(vi)(encourage media to contribute to awareness-raising programs).


� SRVAW Due Diligence, paras. 85-88, 90-92l  


�  See generally, SRVAW, Indicators.


( Professor Copelon wishes to recognize and express her gratitude the research and analysis provided by Mauricio Norona and Farah Diaz-Tello, legal interns in the International Women’s Human Rights Law Clinic at the City University of New York School of Law and Anna Shea, legal intern with the Coalition on Women’s Human Rights in Conflict Situations as well as the advice of attorneys Lisa Davis ‘2008, Lorena Fries, Ayumi Kusufaka, Isabelle Helal and Patricia Viseur-Sellers.





